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By Hand 
Milford Planning Board 
Town Hall 
52 Main Street 
Milford, MA 01757 
 
 RE: Pending Site Plan Review – Proposed Concrete Plant 

400 East Main Street, Milford, MA 
 
 
Dear Planning Board Members: 
 
 I write on behalf of FRE Building Co., Inc. (the “Applicant”) in connection with its 
proposed concrete batch plant at 400 East Main Street, Milford, MA.  Specifically, I write to (1) 
clarify the Board’s role and limited authority in this site plan review process (as compared to 
special permit proceedings), and (2) discuss the additional permit review process that this facility 
will be subjected to with the Massachusetts Department of Environmental Protection 
(“MassDEP”) – a process that will further ensure that the air and sound emissions associated 
with the facility are appropriately controlled to comply with stringent state and federal air quality 
standards set to protect public health and welfare. 
 
I. Milford’s Site Plan Review Process – Board’s Role and Limited Authority 

 
 Milford Site Plan Review process, like the site plan review process of many 
municipalities, is limited in scope, particularly as related to uses that are allowed by right, such 
as the proposed concrete plant.  The Site Plan Review process is, in essence, a precursor to the 
building permit application process.  It is significantly more constrained in scope than a 
discretionary special permit process.  The overarching goal is not to determine whether to allow 
or not allow a proposed use – but is, instead, to ensure that, for uses already allowed by right, 
the use is appropriately designed and detailed in a plan that complies with the site plan 
requirements of Section 1.15.2.   
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Section 1.15 of the Milford Zoning Bylaw sets forth Milford’s Site Plan Review process 
(copy included in Exhibit A hereto).  As noted in Section 1.15’s “Purpose” paragraph (Section 
1.15.1): 
 

In exercising its authority under this section, the Planning Board shall not 
withhold its approval of any proposed use or structure unless it shall 
determine that such use or structure does not comply with the 
requirements of this By-Law. 

 
Section 1.15.6 further prescribes the Site Plan Review authority of the Planning Board.  

Section 1.15.6.1 provides that the Board “shall indicate its approval of the application and 
accompanying plan if such application and plan reflect full compliance with the provisions of 
this By-Law” (emphasis added).  It provides further that the Board shall only disapprove a 
proposed site plan if the Board finds that the plan does not comply with the By-Law and, in that 
case, instructs the Board to “set forth a detailed itemization of the instances of non-compliance.”  
The particular requirements for Site Plans are set forth in Section 1.15.2 (Site Plans).   
 
 Section 1.15.6.2 also enumerates certain design considerations, set forth in Sections 
1.15.6.2(a) – 1.15.6.2(g) (“Design Considerations”).  If a site plan complies with the Bylaw, but 
does not meet the Design Considerations, the Board must still approve the site plan, but it is also 
instructed to prepare a “written statement setting forth in detail how the application and plan fail 
to meet any one or more of the [Design Considerations].” 
 
 The constrained nature of the Site Plan Review process is in stark contrast to the much 
broader special permit review process provided for in Section 1.10 of Milford’s Zoning Bylaw.  
For those special permit uses, the primary question is whether the Planning Board should allow 
the proposed use.  For the Site Plan Review process as related to uses allowed by right, the Town 
has already determined that the use is allowed.   
 

Court’s reviewing similar Site Plan Review processes have confirmed that in cases 
involving site plan approval for a use allowed by right, the Board has no discretionary power to 
deny the use, but is instead limited to imposing reasonable terms and conditions on the proposed 
use consistent with the controlling bylaw.  See Osgood v. Planning Bd. of Sturbridge, 44 
Mass.App.Ct. 56 (1997); Y.D. Dugout, Inc. v. Bd. of Appeals of Canton, 357 Mass. 25 (1970).  
Dufault v. Millennium Power Partners, L.P., 49 Mass.App.Ct. 137 (2000). 

 
 

II. Air Quality Controls and MassDEP’s Related Permit Process 
 

Guerriere & Halnon has described the proposed concrete plant in detail in materials 
submitted to the Board, including the site plans and its narrative revised as of July 13, 2015.  As 
described, numerous dust and other air quality control measures are incorporated into the facility 
design and operational protocol.  This facility is significantly different than the older concrete 
plants that many people are familiar with – where all operations were conducted in the open with 
minimal controls.   
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The facility is also subject to significantly more stringent state and federal air quality 
regulations than those that applied to the construction and operation of plants years ago.  Among 
other requirements, the facility will require a Limited Plan Approval from MassDEP.  MassDEP 
will conduct a thorough review of the facility and will only issue a Limited Plan Approval if the 
Applicant demonstrates that the facility will operate in compliance with all applicable air quality 
(including noise) standards – including the stringent National Ambient Air Quality Standards 
(“NAAQS”) promulgated by the United States Environmental Protection Agency (“US EPA”) 
and the Massachusetts Ambient Air Quality Standards (“MAAQS”) promulgated by MassDEP.  
Those standards are specifically set to be protective of public health and public welfare – 
including protection of public well-being and preventing property damage and other “nuisance” 
type impacts – and are conservatively established with a “margin of safety.”1  MassDEP will 
require the Applicant to demonstrate the facility’s compliance with those standards under various 
“worst-case” scenarios (as related, for example, to worst case background conditions and also 
unrealistic operational assumptions).   

 
Here, with respect to dust and other air emissions, numerous design features and operational 

measures and controls have been incorporated into the facility, and will be imposed as enforceable 
requirements in MassDEP’s Limited Plan Approval.  These include, among others, the following: 

 
 Enclosure of the plant and associated equipment completely within a building – a design 

feature that has recently been recognized as a “Best Available Control Technology” or 
“BACT.”   

 
 Other “Best Available Control Technology” (“BACT”) measures and components to 

effectively control air/dust emissions associated with the truck loading activities and 
cement silos within the building, including a shroud enclosing the truck charging chute, a 
central dust collection system serving the truck loading operations and the cement weigh 
hopper, with an overall particulate (PM) control efficiency of 99.9 percent by weight, 
vent filters (or baghouses) on each of the cement silos, differential monitors with audible 
and visible alarms across the baghouses, and a “fail-safe” electronic interlock system so 
as to prevent the plant from operating if the air pollution control system is not working.   

 

                                                 
1  The federal Clean Air Act authorizes the US EPA to establish the national ambient air quality standards, which 
“in the judgment of the Administrator, . . . are requisite to protect the public health,” and “to protect the public 
welfare from any known or anticipated adverse effects associated with the presence of such air pollutant in the 
ambient air.” 42 U.S.C.A. § 7409(b) (West, Westlaw through P.L. 113-49). The Clean Air Act defines “welfare” as 
follows: 

 
All language referring to effects on welfare includes, but is not limited to, effects on 
soils, water, crops, vegetation, manmade materials, animals, wildlife, weather, 
visibility, and climate, damage to and deterioration of property, and hazards to 
transportation, as well as effects on economic values and on personal comfort and well-
being, whether caused by transformation, conversion, or combination with other air 
pollutants. 
 

42 U.S.C.A. § 7602(h) (emphasis added). 
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 Other “Best Management Practices” to control potential dust from the handling or storage 
of aggregate materials outside of the building, including use of three-sided storage bins, 
commercial water spray system and covers on the stockpiles as warranted, sweeping and 
wetting of paved and unpaved portions of the site and washing of truck tires to control 
dust associated with vehicular movement. 
 

 Installation of stone over gravel areas of the Property over which vehicles will travel and 
that will not be paved, to prevent fugitive dust emissions from vehicle traffic or wind. 
 

 Use of washed sand and aggregate. 
 

 Use of covered aggregate feed bins and conveyors.   
 

Through the Limited Plan Approval, MassDEP will also impose numerous conditions and 
requirements related to the Facility’s operations, including operational limits and requirements, 
mitigation protocol, testing and monitoring requirements, and recordkeeping and reporting 
requirements.    Finally, to complement the onerous requirements, the Limited Plan Approval 
will reinforce MassDEP’s broad enforcement authority to suspend, modify or revoke the Limited 
Plan Approval if it is violated or if the facility is otherwise operated in a manner that violates the 
applicable air quality standards. 

 
These points are mentioned to clarify that the concerns being articulated by the residents 

with respect to dust and other air emissions have not only been addressed through the facility 
design and details as presented to the Board – but will be further addressed in connection with 
MassDEP’s review and approval process.  MassDEP will not issue a Limited Plan Approval for 
the facility until all dust and air quality issues have been fully and appropriately addressed to 
protect residents in the surrounding area from potential dust and air quality impacts. 

 
It may be worth noting that this facility was designed after a concrete plant recently 

proposed in Framingham at a location approximately 700 feet from a residential neighborhood.  
MassDEP approved a Limited Plan Approval for the project in 2008 after concluding that the 
facility would comply with applicable standards.  The Framingham Building Commissioner and 
Zoning Board of Appeals denied a building permit for the proposed facility based on their view 
that it required a special permit because it may result in adverse impacts to the residents.  The 
Land Court recently issued a decision (July 10, 2015), after a lengthy trial, ordering the Town to 
issue a building permit for the facility based on its conclusion that the facility would not result in 
any air quality or other adverse impacts to the residents and, therefore, constituted a use allowed 
by right.  Paulini Loam, LLC v. Framingham Zoning Board of Appeals, Land Court Case No. 09 
MISC 401214 (KCL) (July 10, 2015). 
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III. Conclusion 
 

Because the proposed concrete plant and submitted site plan are fully compliant with the 
provisions of Milford’s Zoning Bylaw, the Applicant respectfully requests that the Planning 
Board approve its application and site plan. 
 
 
 
       Sincerely, 
 

        
 
       Jeffrey L. Roelofs 
 
 
Enclosures 
 
cc: Larry Dunkin, Town Planner (by email) 
 Vonnie Ries, Town Engineer (by email) 

Bob Poxon (by email) 



EXHIBIT A 
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1.14  Rules of the Planning Board. 

 

As a designated special permit granting authority under this By-Law, the Planning Board shall adopt rules 

relative to this issuance of special permits, and shall file a copy of those rules with the Town Clerk.  Such 

rules may prescribe the size, form, contents, style and number of copies of plans and specifications and the 

procedures for the submission and approval of applications for special permits subject to issuance by the 

Planning Board.  Rules adopted by the Planning Board in accordance with this section shall be null and void 

unless they are so filed with the Town Clerk. 

 

1.15 Site Plan Review. 
 

1.15.1  Purpose - The purpose of this section is to provide an effective mechanism whereby the Planning 

Board will be able to review certain uses and structures, as indicated in Section 2.3, below, and in other 

provisions of this By-Law, which have been deemed to have a significant impact on the health, safety, 

convenience and general welfare of the citizens of the Town of Milford.  In exercising its authority under 

this section, the Planning Board shall not withhold its approval of any proposed use or structure unless it 

shall determine that such use or structure does not comply with the requirements of this By-Law. 
 

1.15.2  Site Plans 
 

1.15.2.1   Any application for a building permit to construct a new building or to construct an addition to 

an existing building for a use, designated as being subject to site plan review under the provisions of this 

By-Law, shall be accompanied by a site plan prepared by a registered land surveyor, registered 

professional engineer or registered professional architect.  In addition, the creation of any new parking 

lot, or the expansion of any existing parking lot to serve a building or use so subject to site plan review, 

shall not be undertaken without said site plan review.  This site plan, in addition to fulfilling all the 

requirements of Section 1.4.2, above, relating to plans, shall contain the following: 
 

1.15.2.1(a)  Existing conditions - the topography of the land for which site plan review is sought at 2 

foot minimum contour intervals; the location of existing trees, wooded areas, rock masses, and other 

natural features; the area and dimensions of said land, including lot lines, boundaries, easements and 

rights of way; existing structures, if any, located on parcels adjoining said land, if such buildings are 

situated within 50 feet of said land. 
 

1.15.2.1(b)  Proposed structures - the location, ground coverage outline, dimensions, and gross floor 

area of proposed buildings and structures, including retaining walls.  In cases where retaining walls 

over four feet in height are proposed, design plans for said retaining walls certified by a registered 

architect or professional engineer shall accompany the site plan submittal, including a note on said 

design plans that the developer shall provide during-construction inspection by a registered architect 

or professional engineer who shall submit a certification document to the Building Commissioner 

after completion attesting to construction in accordance with the approved plans and applicable 

provisions of the Code of Massachusetts Regulations. 

 

1.15.2.1(c)  Proposed accessory facilities - proposed  parking and loading areas, driveways, and 

other means of access; proposed circulation of traffic within the proposed development; location of 

pedestrian. walkways, areas, flow patterns and access points; the size and location of signs and 

advertising devices; the location and strength of exterior lighting and the areas to be illuminated 

thereby. 
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1.15.2.1(d)  Traffic generation - projected generation of traffic onto roadways in the vicinity of the 

proposed development; the capacity of the roadways affected by the proposed development.  Current 

Average Daily Traffic (A.D.T.) counts of affected roadways must also be provided, except where the 

site is part of a larger development, the traffic impact of which has been evaluated via an approved 

Environmental Impact Report. 

 

1.15.2.1(e)  Landscaping - designation of existing features of the landscape to be retained or 

enhanced; location and dimensions of open space and of buffers, walls and fences to screen the site 

from surrounding properties; and proposed grading. 

 

1.15.2.1(f)  Drainage and water resources - existing water courses, wetlands and flood plains; 

provisions for drainage and their effects on adjoining parcels; and measures to prevent soil erosion, 

excessive precipitation run-off and flooding of other properties. 

 

1.15.2.1(g)  Utilities - the location of sewerage, gas, water and other such lines, and the proposed  

methods for the disposal of refuse, sewage and other wastes resulting from the uses of the site. 

 

1.15.2.1(h)  A signature block for endorsement by the Planning Board and date accompanied by the 

phrase:  Approved by the Milford Planning Board. 

 

1.15.2.1(i)  To the extent practicable, the image on the site plan shall be oriented with north to the 

top of the sheet. 

 

1.15.2.2  Any application for a Certificate of Zoning Compliance for the use of an existing building or 

structure or of any land, which use is, designated as being subject to site plan review under the 

provisions of this By-Law, and any application for a building permit for the alteration of a building so 

designated shall be accompanied by a site plan which must meet the requirements for site plans 

established in Section 1.15.2.1, above.  The Planning Board may, however, by an affirmative vote of not 

less than 75% of the members voting but not less than three members, waive the requirement for a site 

plan for such uses or alterations, or any one or more of the requirements for such a site plan as 

established in Section 1.15.2.1.  Any such request for a waiver must be submitted in writing to the 

Planning Board, and must be accompanied by either the application for a Certificate of Zoning 

Compliance, or the application for a building permit completed in accordance with the provisions of this 

By-Law.  Such request can be submitted either before or after any such application is filed with the 

Building Commissioner.  The Planning Board shall either allow or deny any such request in writing 

within 45 days of the date on which it is submitted, and shall set forth the reasons for its action, and if 

granted in whole or in part, the extent of the waiver.  The Planning Board shall transmit copies of its 

decision to the applicant and to the Building Commissioner within said 45 day period. 

 

1.15.3  Application Procedures - Every application for site plan approval as specified in Section 1.15.2, 

above, shall be submitted with nine copies of the application and nine copies of the required site plan to the 

Office of Planning and Engineering. 

 

1.15.4  Transmittal Requirements - Upon receipt of any such application, the Office of Planning and 

Engineering shall forthwith transmit a copy of the application and accompanying site plan to each of the 

following:  Town Planner, Town Engineer, Building Commissioner, Highway Surveyor, Fire Department, 

Sewer Department, Milford Water Company, Conservation Commission, and Commission on Disabilities.  

No building permit or Certificate of Zoning Compliance shall be issued in response to any such application 
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unless such application and accompanying plan have been approved by the Planning Board, or 65 days have 

elapsed since the date on which such application was submitted to the Office of Planning and Engineering, 

and the Planning Board has not filed its report on such application, as required by Section 1.15.6, below. 

 

1.15.5  Review by the Planning Board - Within 65 days of the date on which any such application is filed 

with the Office of Planning and Engineering, the Planning Board shall schedule a meeting thereon at which 

time the Planning Board shall review said application and plan and shall accept comments thereon. 

 

1.15.6  Report of the Planning Board. 

 

1.15.6.1  Within 65 days of the date on which any such application is filed with the Building 

Commissioner, and after the public meeting and review, specified in Section 1.15.5, above, the Planning 

Board shall file a report, in writing, with the Building Commissioner.  In that report, the Planning Board 

shall indicate its approval of the application and accompanying plan if such application and plan reflect 

full compliance with the provisions of this By-Law.  If such full compliance is not so reflected, the 

Planning Board shall indicate its disapproval of the application and plan and shall set forth a detailed 

itemization of the instances of non-compliance.  

 

1.15.6.2  If the Planning Board should determine that the application and plan do reflect full compliance 

with the provisions of this By-Law, but that they do not fulfill any one of the following conditions, the 

Planning Board shall indicate its approval of the application and plan, as required in Section 1.15.6, 

above. However, the Planning Board shall include in its report a written statement setting forth in detail 

how the application and plan fail to meet any one or more of the following conditions: 

 

1.15.6.2(a)  Internal circulation and egress  are such that safety is protected,  and access via minor 

streets servicing single-family homes is minimized. 

 

1.15.6.2(b)  Visibility of parking areas from public ways is minimized. 

 

1.15.6.2(c)  Adequate access to each structure for fire and service equipment is provided. 

 

1.15.6.2(d)  Utilities and drainage for the land for which site plan review is sought will be adequate, 

and fire provisions meeting all applicable regulations are provided. 

 

1.15.6.2(e)  Major topographic changes or removal of existing trees are minimized. 

 

1.15.6.2(f)  In or abutting existing residential districts, effective use is made of  topography, 

landscaping and building placement to maintain, to the degree feasible, the character of the 

neighborhood. 

 

1.15.6.2(g)  Lighting of parking areas avoids glare on adjoining properties. 

 

1.15.7  Review by Other Agencies. 

 

1.15.7.1  When the Planning Board files the report, specified in Section 1.15.6, above, with the Building 

Commissioner, it shall file a copy of that report with any officer, committee, commission or board of the 

Town of Milford that is authorized by  law or regulation to issue a permit or license for the use for 

which the application and plan were submitted.  
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1.15.7.2  Such officer, committee, commission or board shall review that report in determining whether 

the license or permit for such use shall be issued.  No license or permit for a use, designated as being 

subject to site plan review by Section 2.3 or otherwise in this By-Law, shall be so issued unless such 

report has been so considered, or the aforesaid 65 day period has elapsed and no such report has been 

filed as required by Section 1.15.7.1, above.  Except where the report indicates the Planning Board's 

disapproval of the application and plan, the report shall be considered advisory in nature and will not 

prevent such officer, committee, commission or board from issuing a license or permit for such use 

contrary to  any recommendations or findings set forth herein. 

 

1.15.7.3  The provisions of Section 1.15.7.2, above, shall not apply to any officer, committee, 

commission or board that is required by a statute or regulation adopted thereunder to render a decision 

on any application for a license or permit on a  date prior to the date on which the report of the Planning 

Board  is filed as specified in Section 1.15.7.1, above. 

 

1.15.8  Site Plan Time Limit.  Site Plans shall expire within three years of approval by the Planning Board.  

The Planning Board may grant not more than one extension for up to one year if there is reasonable cause 

and upon written request by the owner prior to the expiration. 

 

1.16 Lots in Separate Ownership. 

 

1.16.1  Any lot lawfully laid out by plan or deed duly recorded, as defined in Section 81L of Chapter 41 of the 

General Laws or any lot shown on a plan endorsed with the words "approval under the subdivision control law 

not required", or words of similar import pursuant to Section 81P of said Chapter 41, which complied at the time 

of such recording or such endorsement, whichever is earlier, with the minimum area, frontage, width and depth 

requirements, if any, of any zoning by-law of the Town of Milford then in effect, notwithstanding the adoption 

or amendment of the provisions of Section 2.5, below, imposing minimum area, width, frontage, depth or yard 

requirements, or more than one such requirement, in excess of those in effect at the time of such recording or 

endorsement, may thereafter be built upon for single-family or two-family residential purposes if, at the time of 

the first publication of the notice of the public hearing before the Planning Board regarding the adoption or 

amendment of such provisions, as the case may be, and such provisions are subsequently adopted by the Town 

Meeting as the outcome of such hearing, or while building on such lot was otherwise permitted, whichever 

occurs later, such lot was held in ownership separate from that of adjoining land within the same residential 

district; provided that at the time of building (a) such lot has an area of 5,000 square feet or more, and frontage of 

50 linear feet or more, is in a district zoned for single-family or two-family residential use, as the case may be, 

and conforms except as to area, frontage, width and depth with the applicable provisions of this By-Law then in 

effect, and (b) any proposed structure is to be located on such lot so as to conform with the minimum 

requirements of front, rear and side yard setbacks in effect at the time of recording or endorsement, if any, and if 

none were then required, with any front, rear and side yard setbacks required by this By-Law as follows: lots of 

10,000 square feet or less, the yard requirements specified for the RA district; lots of between 10,000 square feet 

and 20,000 square feet, the yard requirements for the RB district; lots greater than 20,000 square feet, the yard 

requirements for the RC district. 

 

1.16.2  For the purposes of Section 1.16.1, above, any such lot, referred to therein, shall not be deemed to be 

buildable if such increased area, frontage, width, depth or yard requirements would be applicable to any 

building or special permit authorizing the construction of a building or any other structure on such lot in 

accordance with Section 6 of Chapter 40A of the General Laws. 

 


